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NEDOZVOLJENOST KUMULACIJE
NAKNADE STETE U VIDU IZGUBLJENIH
ZARADA | PAUSALNE NAKNADE STETE
UMESTO VRACANJA NA RAD

Vrhovni kasacioni sud Republike Srbije (,VKS*) je u presudi
broj Rev2 1846/2015 (,Presuda®) zauzeo stav da se u slucaju
nezakonitog otkaza ne mogu kumulirati pausalna naknada
Stete umesto vracanja na rad i naknada Stete u vidu izgubljenih
zarada.

U ovom postupku tuzilja — bivSa zaposlena podnela je tuzbu
kojom je zahtevala od suda da ponisti kao nezakonito reSenje o
otkazu ugovora o radu i obaveze tuzenika da je vrati na rad.
Dodatno, tuzilja je zahtevala i da sud obaveze tuzenika da
tuzilji naknadi izgubljene zarade od dana prestanka radnog
odnosa pa do dana vracanja na rad i uplati pripadajuce poreze i
doprinose za obavezno socijalno osiguranje.

Po okon€anju prvostepenog postupka sud je odbio kao
neosnovane tuzbene zahteve tuzilje. Medutim, u postupku po
zalbi drugostepeni sud je preinacio prvostepenu presudu i
usvojio sve tuzbene zahteve tuzilje. Protiv pravnosnazne
presude tuzenik je izjavio reviziju VKS-u.

Odlucgujuci po reviziji tuzenika, VKS je odbio kao neosnovanu
reviziju i potvrdio drugostepenu odluku suda.

Ipak, ono S§to je specificno kod ove Presude jeste stanoviste
koje je VKS zauzeo u pogledu naknade Stete koju zaposleni trpi
u slu¢aju nezakonitog otkaza ugovora o radu u skladu sa
¢lanom 191. Zakona o radu ( ,Zakon®).

Naime, u razlozima Presude VKS navodi da u skladu sa
¢lanom 191. Zakona zaposleni kome je nezakonito prestao
radni odnos ima pravo da trazi vrac¢anje na rad, ukoliko to u
toku postupka zahteva. Pored vrac¢anja na rad, zaposleni ima
pravo i na naknadu Stete u visini izgubljenih zarada i drugih
primanja koja mu pripadaju. Medutim, ukoliko zaposleni ne
zahteva da se vrati na rad, sud ¢e na njegov zahtev obavezati
poslodavca da mu isplati
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NO RIGHT TO CUMULATIVELY SEEK
COMPENSATION OF LOST SALARIES AND
LUMP-SUM DAMAGES INSTEAD OF
REINTEGRATION

The Supreme Court of Cassation of the Republic of Serbia
(“SCC”) in its decision no. Rev2 1846/2015 (“Decision”) took
the opinion that in case of unlawful termination of employment
plaintiff cannot cumulate claim for lump-sum damages instead
of reintegration and compensation of lost salaries.

In this dispute, the plaintiff - a former employee filed a lawsuit
requesting from the court to annul the resolution on termination
of employment as unlawful and to oblige the defendant to
return her to work. In addition, the plaintiff requested the court
to oblige the defendant to compensate her for lost salaries from
the date of termination of employment until the date of return to
work and to pay pertaining taxes and contributions for
compulsory social insurance.

In the first instance decision the court rejected plaintiff's claims
as unfounded. However, on appeal the appellate court reversed
the first instance court decision and adopted all plaintiff's
claims. Against final decision the defendant submitted a
revision to SCC.

Deciding on the revision of the defendant, SCC dismissed the
revision as unfounded and confirmed the second instance court
decision.

However, what is specific regarding this Decision is the stance
that SCC has taken regarding the compensation of damage
suffered by the employee in case of unlawful termination of
employment in accordance with the Article 191 of the Labor
Law ("Law").

Namely, in the reasons of the Decision SCC stated that in
accordance with the Article 191 of the Law an employee whose
employment was unlawfully terminated has the right to be
reintegrated, if so requested during the procedure. In addition
to reintegration, the employee is entitled to compensation in the
amount of lost salaries and other remuneration which belongs
to him/her. However, if the employee does not request
reintegration, the
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naknadu Stete u iznosu od najvise 18 zarada koje bi zaposleni
ostvario da radi u skladu sa ¢lanom 191. stav 4. Zakona (tzv.
pau$alna naknada Stete umesto vra¢anja na rad).

Medutim, prema stavu VKS naknada Stete umesto vra¢anja
na rad iz ¢lana 191. stav 4. Zakona i naknada Stete u visini
izgubljene zarade, iz stava 2. istog ¢lana, predstavljaju dva
razlicita vida Stete, koja se ne mogu kumulativno dosuditi
zaposlenom kome je nezakonito prestao radni odnos.

Rec¢ima VKS: ,naknada $tete umesto vracanja na rad iz ¢lana
191. stav 4. Zakona i naknada Stete u visini izgubljene zarade,
iz stava 2. istog ¢lana, predstavijaju dva razlicita vida Stete,
koja se jedino kumulativno ne mogu dosuditi zaposlenom kome
Je nezakonito prestao radni odnos*.

Dakle, prema stavu VKS iz citirane Presude, ukoliko bi
zaposleni izabrao isplatu pausalne naknadu Stete umesto
vracanja na rad, prestaje moguénost da mu sud dosudi i
naknadu Stete u vidu izgubljenih zarada za period od dana
prestanka radnog odnosa.

Imajuéi u vidu raznovrsnu praksu sudova u Srbiji po ovom
pitanju, ostaje da se vidi da li ¢e ovaj stav VKS postati
preovladujuci u nadoj sudskoj praksi. U svakom slucaju, ova
Presuda VKS-a moze dati dobre argumente tuzenim
poslodavcima u sluc€aju kada je tuZilac optirao za pausalnu

naknadu Stete umesto vracanja na rad.

Za viSe informacija o ovome kontaktirati

court shall oblige the employer to compensate him/her for the
damage in the amount of up to 18 salaries that the employee
would have received if he/she was working in accordance with
Article 191, paragraph 4 of the Law (i.e. lump-sum damage
instead of reintegration), at the request of the employee.

However, based on the opinion of SCC lump-sum damage
compensation instead of reintegration in accordance with
the Article 191 paragraph 4 of the Law and compensation
of lost salaries, referred to in paragraph 2 of the same
Article, are two different types of damage, which cannot be
cumulatively awarded to the employee whose employment
was unlawfully terminated.

In words of SCC: “damage compensation instead of
reintegration in accordance with the Article 191 paragraph 4 of
the Law and compensation of lost salaries, referred to in
paragraph 2 of the same Article, are two different types of
damage, which only cumulatively cannot be awarded to the
employee whose employment was unlawfully terminated”.

Therefore, according to the opinion of SCC from the quoted
Decision, if the employee would choose the lump-sum
damages instead of reintegration, the court would not have the
possibility to award him/her also compensation of the lost
salaries for the period as of the date of termination of
employment.

Having in mind the diverse practice of courts in Serbia on this
issue, it remains to be seen whether this opinion of SCC will
become prevailing in our judicial practice. In any case, this
Decision of SCC can give good arguments to the defendant
employers in cases where the plaintiff opted for the lump-sum
damages instead of reintegration.
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