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NACRT ZAKONA O ALTERNATIVNIM
INVESTICIONIM FONDOVIMA:

Moguénost osnivanja venture capital fondova,

NEWSLETTER no. 3/2019

THE DRAFT LAW ON ALTERNATIVE
INVESTMENT FUNDS:

The possibility for the establishment of the

private equity fondova i hedZ fondova u

Venture Capital funds, Private Equity funds and

Republici Srbiji.

Nakon odrzane javne rasprave, Ministarstvo
finansija Republike Srbije predstavilo je Nacrt
Zakona o alternativnim investicionim fondovima
(,,Nacrt Zakona*). Ovo je prvi zakon u Republici
Srbiji (,,RS*) koji regulise alternativne investicione
fondove (,,AIF*) - venture capital fondova, private
equity fondova, hedz fondova, itd.

Naime, vazeci Zakon o investicionim fondovima je
opste prirode i1 reguliSe registraciju i poslovanje
javnih 1 privatnih investicionih fondova (,,JF).
Nakon usvajanja Nacrta Zakona, sadasnji zatvoreni
1 privatni IF nece biti regulisani opS§tim zakonom.

Karakteristike AIF-a su sledece:

— AIF ima znatno Siri spektar mogucnosti
ulaganja (dragocenosti, umetnine, startapovi,
nepokretnosti, itd.) za razliku od IF, koji moze
da ulaze isklju¢ivo na trzistu kapitala (akcije,
obveznice, kes);

— za poslovanje AlF-a se ne zahteva dozvola za
rad u smislu Zakona o investicionim
fondovima.

U nastavku sledi pregled osnova Nacrta Zakona.

1. Otvoreni i zatvoreni AIF. — Otvoreni AIF
(najcesce hedz fond ili ETF) je zasebna imovina
bez svojstva pravnog lica, i uglavnom se nudi
putem investicionih kompanija koje direktno
investitorima ,,prodaju‘ udele otvorenog AlF-a.
Zatvoreni AIF moze biti sa ili bez svojstva
pravnog lica i obi¢no je organizovan na isti
nacin kao i javno akcionarsko drustvo.

2. Drustvo za upravljanje AIF-om (,, DZUAIF“).
— Svakim AIF-om obavezno upravlja DZUAIF,
koje je samostalno pravno lice. Dozvolu za rad
DZUAIF-u izdaje Komisija za hartije od
vrednosti Republike Srbije._Upravljanje AIF-
om od strane Drustva podrazumeva osnivanje
AFl-a, upravljanje portfoliom, upravljanje
rizicima, upravljanje imovinom, itd. Takode,
DZUAIF je odgovoran za obezbedivanje
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Hedge funds in the Republic of Serbia

Following a public hearing, the Ministry of Finance
of the Republic of Serbia has presented a Draft Law
on Alternative Investment Funds (,,Draft Law®).
This is the first law in the Republic of Serbia
(,,RoS*) to regulate alternative investment funds
(,, AIF*) — venture capital funds, private equity
funds, hedge funds, etc.

The existing Law on Investment Funds is general in
nature and governs the registration and business
activities of public and private investment funds
(IF ). Upon adoption of the Draft Law, closed-
end and private IFs will no longer be governed by
that general law.

Some characteristics of AlFs are:

— AIF has a much wider range of investment
opportunities (valuables, artworks, startups,
real estate, etc.) than IF, which can invest
exclusively in capital markets (stocks, bonds,
cash);

— AIF does not need a license for business
activities within the meaning of the Law on
Investment Funds.

Here are some of the main points of the Draft Law:

1. Open-end _and closed-end AIF. — Open-end
AIF (usually hedge funds and ETFs) is a
separate asset with no legal personality and is
usually offered through fund companies, which
sell shares of open-ended AIF directly to
investors. Closed-end AIF can be with or
without legal personality and is usually
organized same as publicly traded companies.

2. Fund Management Company (“FMC”) — Each
AIF is managed by an FMC, which is an
independent legal entity. The license for the
operation of FMCs are issued by the Serbian
Securities Commission. FMC’s management of
AIF includes the establishment of AIF, portfolio

management, risk management, assets
management, etc. Also, FMC is liable for
ensuring the harmonization of business

activities with the provisions of the Draft Law.
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uskladenosti poslovanja AlF-a sa odredbama
Nacrta Zakona.

3. Depozitar. — Nacrt Zakona uvodi znacajnu
novinu u pogledu depozitara. Prema Nacrtu
Zakona, depozitar prema svojim ovlasé¢enjima u
znacajnoj meri odgovara pojmu kastodi banke
prema vazecem zakonodavstvu. Promena je
posledica potrebe za uskladivanjem srpske
regulative sa svetskom i EU regulativom.

4. Udeli. — Udeli u AIF-u mogu biti: investicione
jedinice (udeo vlasni$tva nad imovinom AIF-a),
akcije i udeli (ukoliko AIF ima svojstvo
pravnog lica). U otvorenom AIF-u udeli su
otkupivi na zahtev investitora, dok u
zatvorenom AIF-u nije moguée traziti otkup
udela.

5. Investitori. — Udeli u AIF-u mogu da se nude
(i) profesionalnim investitorima, odnosno
investitorima kvalifikovani za profesionalne
klijente na trziStu kapitala, (ii)) malim
investitorima (neprofesionalni investitori), kao
i (iii) poluprofesionalnim investitorima.

6. Javna i privatna ponuda. — Otvoreni 1
zatvoreni AIF se moze osnovati kao AIF sa
javnom 1 privatnom ponudom. AIF sa
privatnom ponudom moze biti opSte prirode i
posebne vrste (private equity, venture capital,
hedz fond, fond fondova).

7. Zahtev transparentnosti. — Budu¢i da je
namera zakonodavca ostvarivanje veceg
stepena zaStite investitora, Nacrt Zakona
propisuje obavezu izveStavanja investitora o
jasnom opisu investicione politike, finansijskog
leveridza, opisom vrste imovine u koju ¢e se
ulagati, itd.

8. [Izugeci. — Nacrt Zakona se ne primenjuje na
holding drustva, druStva za upravljanje
dobrovoljnim  penzijskim  fondovima i
dobrovoljne penzijske fondove, druStva za
osiguranje 1 reosiguranje, nadnacionalne
institucije (npr. MMF), nacionalne centralne
banke, programe ucestvovanja zaposlenih u

Kakav ¢e biti uticaj Nacrta Zakona?
Konacéno, praksa ¢e pokazati u kojoj meri ¢e Nacrt

Zakona uticati na trenutno nevidljivo finansijsko
trziSte u RS. Ostaje da se vidi da li ¢e se stvoriti

3. Depositary. — The Draft Law introduces
significant novelties regarding depositaries. As
regulated in the Draft Law, depositary’s powers
largely correspond to the powers of a custodian
bank under the current legislation. The change
is a result of the need to harmonize Serbian
legislation with rules in the EU and the rest of
the world.

4. Shares. — Shares in AlFs can be investment
units (a share in the property of AIF assets),
stocks and shares (if AIF is a legal entity). In
open-end AlFs, shares are redeemable upon
request of an investor, while in closed-end AlFs
there is no possibility of such redemption.

5. Investors. — The shares in AIF may be offered
to (i) professional investors, which would be
investors qulifying as professional clients on the
capital market, (ii) small (non-professional)
investors, and (iii) semi-professional investors.

6. Public_and private offering. — Open-end and
closed-end AIFs can be established as AIF by
way of a public or private offering. AIF with
private offering can be general and specific
(private equity, venture capital, hedge funds,
FOF — fund of funds, etc.).

7. The Transparency Requirements. -
Since the intention of the legislator is to achieve
a higher level of investor protection, the Draft
Law includes the obligation of reporting to the
investors a clear description of the investment
policy, financial leverage, a description of the
assets in which the investment will be made, etc.

8. Exceptions. — The Draft Law does not apply to
holding companies, voluntary pension fund
management companies and voluntary pension
funds, insurance, and reinsurance companies,
supranational institutions (for example IMF),
national central banks, programs for employee
participation in profit or employee savings, as
well as to government bodies.

What will be the impact of the draft law?
Only practice will show to what extent the draft

legislation will affect the currently invisible
financial markets in the RoS. It remains to be seen
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uslovi za poslovanje AIF-a u RS i privlaCenje whether it will establish the conditions for the

multinacionalnih  AIF-a za poslovanje na operation of AIFs in the RoS and attract

finansijskim trzistima iz i u okviru RS. multinational AIFs to operate on the financial
markets and from and within the RoS.
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